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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

21§ Arising out of Order-in-Original No. 05/DC/D/2019-20/AKJ f&<Te: 24.12.2019, issued by
Assistant/Deputy Commissioner, Central GST & Central Excise, Division-IV, Ahmedabad-North

& 3rdieiehal @1 M T gaT Name & Address of the Appellant / Respondent

M/s Jagruti Electro Controls Pvt. Ltd.

45, Gopi Industrial estate, Benhand Ramdev Masala,
Sarkhej Bavla Road, Changodar,
Dist-Ahmedabad-382210.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0] A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street. New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
ehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

uﬁ:wmw%qﬁmwa?w(ﬁwamwﬁ)ﬁmﬁmwwal

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by &
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be s
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

-10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Jagruti Electro Controls Pvt. Ltd., 45, Gopi
Industrial Estate, Behind Ramdev Masala, Sarkhej Bavla Road, Changodar,
Ahmedabad-382210 /hereinafter referred to as the 'appellant'], against Order-In-
Original No. 05/DC/D/2019-20/AKJ déted 24.12.2019 (hereinafter referred as
“impugned order”) passed by the Deputy Commissioner of CGST, Division-IV,
Ahmedabad North Commissionerate (hereinafter referred to as the “adjudicating

authority”).

2. The facts of the case, in brief, are that the appellant is engaged in manufacture
and clearance of goods viz. Electrical Panel Board falling under Chapter 85 of the
First Schedule to the Central Excise Tariff Act, 1985. It was having Central Excise
Registration No. AABCJ9367KEMO01. During the course of scrutiny of financial
records of the appellant by the departmental Audit for the period April-2016 to June-
2017, it was observed that the appellant has paid rent amounting to Rs.2,16,000/- to
their Director viz. Mr. Vikram L. Patel and same was shown under Expenditure Head
“Office Rent Expense” in the Balance Sheet. Further, they had paid car rent
amounting to Rs. 1,50,000/- to their Directors for car rent services and was shown
under ‘Car Maintenance Expense’ in Balance Sheet. It was alleged that since the
service provided by a Director of a Company or a Body Corporate to the said
“company or body corporate appeared to be liable to service tax under reverse charge
mechanism under Notification No. 30/2012-ST dated 20.06.2012, as amended, a
Show Cause Notice dated 03.09.2019 was issued to them by the Deputy
Commissioner, Circle — VI, Central Tax Audit, Ahmedabad proposing demand of
service tax amounting Rs. 54,900/~ under proviso to Section 73(1) along with interest
under Section 75 of the Finance Act, 1994. Penalty upon the appellant was also
proposed under Section 78(1) of the Finance Act, 1994. The adjudicating authority

vide the impugned order confirmed the demand along with interest and penalty.

2 Being aggrieved with the impugned order, the appellant preferred the present

appeal on the following grounds:

(a) that the company is paying rent to the owner of the property who also was
Director of the appellant and rent was not paid as Director;

(b) that as per Notification No. 45/2012-Service Tax dated 07.08.2012, the liability
to reverse charge service tax arises only in respect of service provided by
Director;
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(c) that the car maintenance expenses was paid towards car expenses to Director
is only reimbursement of expenses and such payments are outside the mandate
of the reverse charge provisions and there is no service provide as director;

(d) that the payment is not made as a Director of the company, but on account of
expenses reimbursement and no service provided as director;

(e) that there has to be service and such service must be as director which are not
satisfied in the case;

(f) that credit of such payment was available to the company which revenue
neutral for them;

(g) that since there is no tax liability, question does not arise for interest and
penalty.

4. Personal hearing in the matter was held on 23.10.2020. Shri Shridev Vyas,
Advocate, appeared on behalf of the appellant for hearing. He reiterated the

submission made in appeal memorandum,

5 I have carefully gone through the facts of the case and submissions made by
the appellant in the Appeal Memorandum and at the time of personal hearing. The
issue to be decided in the case is whether the appellant is liable to pay service tax in
respect of rent paid to the Director in respect of personal property given on rent to the
company as well as car maintenance amount paid to the Director being reimbursement
of expenses, under reverse charge mechanism in the light of provisions of Rule
2(1)(d)(EE) inserted w.e.f 07.08.2012 read with the provisions of Notification No.
30/2012-ST dated 20.06.2012 as amended.

6. It is observed from case records that the appellant has paid an amount of
Rs. 2,16,000/- as rent to the Director of their firm for renting to company the property
owned by the Director. Besides that, they had also paid an amount of Rs. 1,50,000/-
to their Directors as car rent towards car maintained by them. The department has
sought to charge these expenditures as services under Section 65B(44) of the Finance
Act, 1994 by contending that the Directors, being owners of property, has become
service provider and the appellant has become service recipient. As the appellant firm
is a body corporate, they become liable to pay service tax in respect of such services
under reverse charge mechanism under Rule 2(1)(d) (EE) of the Service Tax Rules,
1994 read with Notification No0.30/2012-ST dated 20.06.2012 as amended by
Notification No.45/2012-ST dated 07.08.2012 .
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¥ The legal provisions contained under Section 65B(44) of the Finance Act, 1994
are reproduced below:
“service” means any activity carried out by a person for another for consideration, and
includes a declared service, but shall not include—
(a) an activity which constitutes merely,— (i) a transfer of title in goods or immovable
property, by way of sale, gift or in any other manner; or (ii) such transfer, delivery or supply
of any goods which is deemed to be a sale within the meaning of clause (294) of article 366
of the Constitution, or (iii) a transaction in money or actionable claim,
(b) a provision of service by an employee to the employer in the course of or in relation to his

employment;

(c) fees taken in any Court or tribunal established under any law for the time being in force.

Further, the legal provisions contained under Rules 2(1)(d)(EE) of the Service Tax Rules, 1994 are
reproduced below:
(d) "person liable for paying service tax", - (i) in respect of the taxable services notified

under sub-section (2) of section 68 of the Act, means,-

(EE) in relation to service provided or agreed fo be provided by a director of a
company or a body corporate o the said company or the body corporate, the recipient

of such service;

8. The appellant has contended that the said service was provided by the owner of
the property in his individual capacity and not in the capacity of Director of the
Company and therefore service provided in personal capacity cannot be considered as
service provided in the capacity of Director. They further contended that they are also
paying the rent to the person being the owner of the property and not being the
Director of the appellant. I find force in the contentions of the appellant that just
because the owner of the property is Director of the appellant, the appellant cannot beh
held liable to pay the service tax being the service recipient. The fact Whiéh caﬁnot be:
ignored in the case on hand is that the owner of the property has provided his pro_pe}rty.
on the rent to the appellant and getting the rent from the appellant being the owner of
the property and not being the Director of the appellant. Appellant is also paying the
rent to the owner being the owner of the property (who has provided service to the
appellant) and not being the Director of the appellant. Had the Director of the
appellant given his property on rent to some other company, the Director of the
appellant would have been held liable to pay the service tak being the owner of the
property and being in his individual capacity as service provider. Also the car
maintenance expenses are only reimbursement of expenses and not service provided
by the Directors to be charged to tax under reverse charge provisions. This makes it

’el?gr\that if the Director of a company is providing any sort of service in the capacity
% B
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of Director to the said company, then only the service becomes liable to service tax at
the end of that company being service recipient. This is the intention of law and
therefore such words have been incorporated in the said rules and in the Notification.
Further, I find that the CBEC, in their Circular No.115/9/2009-ST dated 31.07.2009
issued on the subject of Service tax on commission paid to Managing Director /
Directors by the company has clarified that “the amount paid to Directors (Whole-
time or Independent) is not chargeable fo service tax under the category
‘Management Consultancy service’. However; in case such directors provide any
advice or consultancy to the company, for which they are being compensated
separately, such service would become chargeable to service tax ”_In other words, the
service provided by the Director in the personal capacity to the Company, would be
payable by the person who rendered such service and not by the company under
Reverse Charge Mechanism. Hence, the finding of adjudicating authority to charge
service tax under reverse charge mechanism under Rule 2(1)(d)(EE) of the Service

Tax Rules, 1994 and Notification N0.30/2012-ST as amended is not legally correct.

8.1 It is further observed that the same view has been taken by the Commissioner
(Appeals), Ahmedabad earlier also in Order-in-Appeal No.AHM-EXCUS-003-APP-
0257-17-18 dated 23.03.2018 in case of M/s. Jay Pumps Pvt. Ltd. and in Order-In-
Appeal No. AHM-CXCUS-003-APP-003-18-18 dated 27.04.2018 in case of M/s
Advance Addmine Pvt Ltd.

Do/ TAS feg_a;rd_s the liabilities of service tax in respect of car maintenance expenses,
the ap;p]_laqt has contended that the same is only reimbursement of expenses which is
outéide the rh_éridate of the reverse charge provisions. It is the case of the department
that the said exbenses are against renting of car services by the Directors to the
company. I find that no material evidence in this regard has been placed on record by
the department in support of their allegation. It is settled law that tax liability cannot
be fastened on any transaction merely based on assumptions and presumptions.
Further, in the present issue, the question as to who has to pay the tax liability would
arise only when it stands proved that the transaction or activity in the case is taxable at
the first instance. Nothing on record suggest that the Directors of the company has
rendered services of car hiring or renting to the appellant company. It is a normal
practice in the corporate sector that the employees are re-imbursed with vehicle
running/maintenance expenses by their employers. It used to be a part of their

remuneration and no element of service can be attributed to such transactions.

Further, re-imbursable expenses aré taxable only when they are incurred during the
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course of provision of any service by the service provider. In the present case, no
such service is provided by the Directors to the appellant company. In the absence
of any element of service being established in the subject transaction, no service tax

liability would arise against such transactions.

9. From the above discussion, I find that the appellant is paying rent of
immovable property to the owner of the property and reimbursement of car
maintenance expenses who happens to be its Director. However, it does not mean
that the Director has rendered service to the appellant in the capacity of Director. The
charge made by the adjudicating authority that the impugned activity attracted service
tax under the reverse charge mechanism in terms of Rule 2(d)(EE) of Service Tax
Rules, 1994 and Notification No. 30/2012-ST as amended is based on the incorrect
surmise that the Director was providing the said service in his capacity as Director.
Therefore, the demands of service tax are not sustainable in view of the above
discussion and are hereby set aside. Since the demand has been set aside, the question .

of interest on demand and imposition of penalty does not arise.

10.  In view of above discussion, I set aside the impugned order and allow the

appeal filed by the appellant. The appeal stands disposed of in above terms.
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Commissioner (Appeals)
Date: 18.11.2020.

Attested
]

(Anilkumar P.)
Superintendent (Appeals),
CGST, Ahmedabad.

BY R.P.A.D. / SPEED POST TO :

To,

M/s. Jagruti Electro Controls Pvt. Ltd.,

45, Gopi Industrial Estate,

Behind Ramdev Masala, Sarkhej Bavla Road,
Changodar, Ahmedabad-382210

Copy To:- '

The Principal Chief Commissioner, CGST, Ahmedabad Zone .

The Commissioner, CGST, Ahmedabad-North

The Deputy/Assistant Commissioner, CGST, Division-1V, Ahmedabad-North.
The Joint / Addl. Commissioner, (Systems) Ahmedabad North

Guard File.
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